For the reasons given above, I find that UMWA, including
Local 1468 and District 30, were properly made respondents in
this proceeding and that UMWA may be assessed a civil penalty
for a violation of section 105(c) (1).

TheIssue of Whether Article XVII(i)(10) of the NBCWA Should
Be Declared Null and Void as Being Contrary to Public Policy
and Part 90 and Section 105(c)(l) of the Act

Before I rule on the issue of whether article XVII(i)(10)
of the NBCWA should be declared null and void, I should note
that my authority is only that which is given to me by the
Act and the Commission.  The only issue which I am authorized
to consider in this proceeding is whether respondents discrim-
inated against Mullins in violation of section 105 (c) (1) of
the Act.  In Local Union No. 781 v. Eastern Associated Coal
Corp., 3 FMSHRC 1175, 1179 (1981),. the Commission noted that
It does not "unnecessarily thrust [itself] into resolution
of labor or collective bargaining disputes" but that it is
"occasionally obligated to examine the parties' collective
bargaining agreement" in order to determine the issues raised
in a particular case.  Mullins1 complaint in this proceeding
necessarily requires me to examine article XVII(i)(10) of
the NBCWA because UMWA's interpretation of that provision
caused Mullins to lose his job as dispatcher and precipitated
the filing of the complaint which is now before me (Stipula-
tion Nos. 10 through 13).

The Supreme Court held in W. R. Grace & Co. v. Local
759, 461 U.S. 757 (1983), that a court may not overrule an
arbitrator1s decision simply because the court believes its
own interpretation of the contract is better than the arbi-
trator's, but the Court also stated that a court may not
enforce a collective-bargaining agreement which is contrary
to public policy.  In Kurd v. Hodge', 334 U.S. 24 (1948),
the Court stated:

The power of the federal courts to enforce the terms
of private agreements is at al-1 times exercised sub-
ject to the restrictions and limitations of the pub-
lic policy of the United States as manifested in the
Constitution, treaties, federal statutes, and appli-
cable legal precedents.  Where the enforcement of
private agreements would be violative of that policy,
it is the obligation of courts to refrain from such
exertions of judicial power.

334 U.S. at 34-35.  Since, as I hereinafter shall demonstrate,
article XVII (i) (10) discriminates against miners who work on
a nonproducing crew and otherwise restricts the application

1844me within the Act's defini-
